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Issue 110

File Support Modifications Before Expiration 
of Spousal Support Obligation

ment but before the official final payment due 
date is untimely. In Harkins, the judgment pro-
vided that husband’s spousal support obligation 
ended on November 30, 2002. Husband paid the 
final support installment on October 15, 2002. 
Wife moved to modify the judgment on October 
30, 2002 (after the last installment was paid but 
before the official end of the support obligation). 
The trial court granted the motion and modified 
the support. The court of appeals reversed, hold-
ing that once final payment is made, the support 
obligation ceases to exist; because a support 
obligation must exist at the time the court exer-
cises its authority to modify, the court could not 
modify the obligation. The court of appeals was 
not persuaded by wife’s argument that a support 
obligor with sufficient means could pay off the 
entire spousal support obligation on entry of the 
judgment and thereby deprive the court of juris-
diction to modify its spousal support provisions.

When a client wants a spousal support obliga-
tion continued beyond the term set in the original 
judgment, the attorney must file a motion before 
the last support payment due date and before the 
support obligation is paid in full. An attorney 
should file as soon as the substantial change in 
circumstances is known.

	 Gary	J.	Zimmer

	 Zimmer	Family	law	llC

Thanks to Katie A. Carson of Zimmer Family 
Law, LLC, for her assistance with this article.

A failure to file a motion to continue or ex-
tend an existing spousal support order before 
termination of support will preclude modifica-
tion of spousal support. ORS 107.135(1)(a) pro-
vides that the court has the power at any time to 
set aside, alter, and modify any spousal support 
portion of a judgment. Oregon cases have con-
strued the statute to require that any motion to 
modify a spousal support award for the extension 
of support must be filed before the final payment 
date under the original judgment. Wrench and 
Wrench, 98 Or App 352 (1989), rev den, 308 Or 
608 (1989).

In Wrench, husband was required to make his 
final payment of spousal support on October 1, 
1988. Husband made that payment on October 
3, 1988. On October 11, 1988, wife filed a mo-
tion to modify the decree to extend the term of 
support. The trial court dismissed wife’s motion 
on the ground that the motion was untimely. The 
court of appeals affirmed, holding that the decree 
created an obligation to pay the support on the 
first day of the month. As with a promissory note, 
when the final payment is made, the obligation 
is discharged. Therefore, after October 3, 1988, 
husband had no obligation that would support 
a modification. The Wrench case stands for the 
proposition that a modification must be filed be-
fore the date the last payment is due, not any time 
during the final month of the support obligation.

In Harkins and Harkins, 200 Or App 468 
(2005), rev den, 340 Or 672 (2006), the court 
of appeals applied the same principle to prepay-
ment. The court held that a prepayment of spou-
sal support terminates a support obligation and 
that a motion for modification made after prepay-


